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§779.361

industrial machinery or equipment; (3)
sales and installations made on the
basis described in paragraph (a)(2) of
this section or in quantity as described
in §779.327; and (4) sales and installa-
tion of such units for vehicles men-
tioned in paragraph (a) (4) of this sec-
tion.

§779.361 Classification of other fuel oil
sales.

(a) Sales of fuel oil (as differentiated
from sales of butane and propane gases)
are classified as retail and nonretail
sales as follows:

(1) Retail sales—all sales of grades
No. 1, No. 2, and No. 3 of fuel oil direct
to housholders for their own domestic
uses;

(2) Nonretail sales:

(i) All sales of grades No. 4, No. 5, and
No. 6 fuel oil as these heavy oils are
‘‘special purpose’ goods to which the
retail sales concept has no application
(See §779.321);

(ii) All sales for resale including such
sales to peddlers and other dealers (See
§§779.331-779.334);

(iii) All sales made pursuant to a for-
mal invitation to bid (See §779.328(d)).

(b) In some cases the retail or non-
retail status of an establishment may
turn on sales other than those listed
above. In such cases all the facts rel-
ative to such sales shall be considered
in arriving at a determination. The
classification of such sales depends
upon whether they are recognized as
retail sales. In such cases particular at-
tention shall be given to the quantities
involved and the prices charged.

FEED DEALERS

§779.362 May qualify as exempt
13(a)(2) or 13(a)(4) establishments.

(a) An establishment engaged in sell-
ing feed may qualify as an exempt re-
tail or service establishment under sec-
tion 13(a)(2) of the Act if it meets all
the requirements of that exemption.
Similarly an establishment making
and processing the feed it sells may
qualify as an exempt establishment
under section 13(a)(4) of the Act if it
meets all the requirements of that ex-
emption.

(b) In determining whether, under
the 13(a)(2) exemption, 75 percent of the
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establishment’s sales are not for resale
and are recognized as retail sales in the
industry, sales of feed to feeders will
generally meet the requirements for
such classification as previously ex-
plained in this subpart and will ordi-
narily be considered to be retail sales
except for the following which do not
meet the requirements and are not rec-
ognized as retail: Any sale of feed for
shipment by railcar direct to the feed-
er; and sales made at a quantity dis-
count which results in a price com-
parable to or lower than the establish-
ment’s price to dealers for resale or, if
the establishment makes no sales to
other dealers, at a price comparable to
or lower than the price prevailing in
the immediate area in sales by similar
establishments to dealers for resale.

(¢c) The custom grinding and mixing
of feed (including the addition of sup-
plements) for feeders from the grain
they themselves bring in will be re-
garded as the performance of a service,
and not the making or processing of
goods for sale under section 13(a)(4).
Such services are recognized as retail
services in the industry and the rev-
enue derived therefrom will be included
with the retail receipts of the estab-
lishment.

(d) Employees employed in the grind-
ing and mixing of feed for sale (as dis-
tinguished from the grinding and mix-
ing services discussed in paragraph (c)
of this section) are engaged in the
making or processing of goods and are
therefore not exempt under section
13(a)(2). In order for these employees to
be exempt, the establishment by which
they are employed must meet all the
requirements of section 13(a)(4), includ-
ing the requirement that the establish-
ment must be recognized as a retail es-
tablishment in the particular industry.
The typical small feed mill engaged in
selling goods to farmers appears to be
recognized as retail in the industry.
There are, of course, large mills which
are essentially factories which are not
so recognized. As an enforcement pol-
icy an establishment which qualifies
for exemption under section 13(a)(2)
will be considered to have met this re-
quirement: (1) If less than 50 percent of
its retail sales are composed of feed
manufactured at the establishment; or
(2) if its sales of feeds manufactured at
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